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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

Present: -Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate : Smti B. Kshetry, 
            Addl. Chief Judicial Magistrate, 
            Sonitpur,Tezpur.  

Sessions Case No.176/2013 

U/s.51 of Wildlife(Protection) Act, 1972 

State 

-Vs- 

 
1. Md. Omar Gaji, 
2. Md. Arash Ali, 
3. Md. Omar Faruk …………Accused persons. 

Advocates appeared:- 

 For the State  : Sri A. Barua,  Ld. Addl. P.P. 

For the accused : Md. M. Islam, Ld. Advocate. 

 

Date of evidence : 02-04-15,26-05-15,16-7-15,05-02-16,1-7-16,               
  23-09-16. 

Date of argument : 20-02-2017. 

Date of Judgment : 06-03-2017. 

JUDGEMENT  

1.                   Brief history of the prosecution case is that On 5-9-2011 

Head Constable Sri Bhabesh Choudhury of Sootea P.S. lodged an FIR in 

the Sootea P.S. alleging that  in reference to Sootea PS GDE No.83 

dated 5-9-11, on that day at about 3:30 a.m. they made house search 

of Omar Gaji of village Bhojmari Phulbari area  and recovered 

Rs.1,10,000.00, one deer horn and silencer pipe of rifle from his house. 

They came to know that said Omar Gaji along with some miscreants  
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were involved in poaching of rhino, deer etc. in the Kaziranga National 

Park. They also apprehended Araj Ali of No.4 Bhojmari village who was 

involved in commission of the said offence. Accused Omar Faruk fled 

away from his house. It is further alleged that accused Omar Faruk and 

Omar Gaji were involved in trade of arms also.  

2.                     On receipt of the FIR, the  O/C, Sootea P.S. registered a 

case being Sootea P.S. case No.103/11 U/s.51 of W.L.(P) Act and 

started investigation.  

3.                   After completion of  investigation, the investigating agency 

has submitted charge sheet  against  accused Omar Faruk, Omar Gaji 

and Araj Ali under  Sec.51 of W.L.(P) Act, 1972.    

4.                   On appearance of the accused persons, the copy was 

furnished to them and the case was committed to the court of Sessions 

as per Section 209 Cr.P.C, by Smti B. Kshetry, Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur  and thereafter this case is transferred to 

this Court for trial.  

5.                    After going through the materials on record, including the 

offence report and connected document and after hearing both 

sides,charge U/s 51 of W.L.(P) Act, 1972,Was framed against the 

accused persons. The contents of the charge was read over and 

explained to accused persons to which they pleaded not guilty and 

claimed to be tried.  

6.                     During trial, prosecution has examined as many as 

7(seven) witnesses in the form of: 

                           PW-1 Sri Bhabesh Choudhury, informant. 

     PW-2 Sri Chaitnya Bora 

     PW-3  Md. Sirajul Haque 

     PW-4 Md. Arsad Ali 

     PW-5 Md. Abdul Haque 

     PW-6 Sri Mukesh Kumar 

     PW-7 Sri Garga Narayan Borah 

Prosecution has also exhibited 4 Nos. of documents in the form of Ext.1 

to Ext.4 and also exhibited Material Ext.1, to Material Ext.3.  

Prosecution evidence was closed. Statement of the accused persons 
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recorded U/s 313 Cr.P.C. The accused persons denied the allegation in 

toto  and declined to adduce evidence in defence.  

ARGUMENT 

7.                 Heard argument of both sides. Ld. Addl.P.P has submitted 

that the prosecution has able to prove the offence against the accused 

persons beyond all reasonable doubt and as such the accused persons 

are liable to be convicted and punished adequately. On the other hand 

ld. Defence counsel has submitted that the accused persons are  

innocent and prayed for acquittal. 

 

8.          POINTS FOR DETERMINATION:- 

Whether the accused persons, on 5-9-2011, on search, at around 

3:30 a.m., were found illegal custody of deer horn, cash amount of 

Rs.1,10,000.00 and one silencer pipe of a rifle without any 

certificate of ownership/permit etc. and thus foundinvolved with 

the killing of wild animal in the Kaziranga National Park,    and 

thereby committed an offence punishable under section 51 of 

Wildlife (Protection) Act, 1972. 

 

EVIDENCE :- 

9.                   P.W.1 Sri Bhabesh Choudhury, the informant, in his 

evidence stated that on 5-9-11 at about 3:30 a.m. the Assistant 

Commandant of Cobra Battalion, Jamuguri and his staff , made house 

search in the house of Omar Gaji of No.2 Bhojmari and  recovered 

Rs.1,10,000.00, one deer horn and one silencer pipe of rifle  and took 

himto Sootea P.S. He came to know that they also arrested  Arash Ali of 

No.4 Bhojmari and their companion Omar Faruk escaped from his 

house. He came to know that Omar Gaji and Omar Faruk were running 

business of arms and ammunitions. He further stated that he 

accompanied the Cobra party at the time of house search and the 

accused was arrested and recovered the articles from the house of the 

accused in his presence. He came back to the police station and lodged 

the FIR. He has proved the FIR as Ext.1 wherein Ext.1(1) is his 

signature. The recovered materials were handed over to the O/C and 

O/C Gargaram Bora seized Rs.1,10,000.00, one deer horn and one 
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silencer pipe of rifle vide Ext.2 wherein Ext.2(1) is his signature. He has 

also proved Rs.1,10,000.00 ( 70 Nos. of Rs.1000 note in denomination 

and 80 Nos. of  Rs.500 note in denomination), the deer horn and the 

silencer pipe as Material Ext.1, Material Ext.2 and Material Ext.3 

respectively which were seen in the Court.    

10.                 In cross examination he has stated that the patrolling party 

was led by Cobra Battalion and he accompanied them. They entered 

into the house after opening the door by the accused. He further stated 

that accused Omar Gaji was not present at the time of house search. 

He further stated that Rs.1,10,00.00 and the deer horn were found in 

the drawer of table and the pipe was found in the outside room which 

was lying on the ground. He denied the defence suggestion that no 

deer horn was recovered.    

11.                PW 2  Sri Chaitanya Bora in his evidence stated that about 

three years ago one day when he came to Sootea PS, he saw the O/C 

counting some money, deer horn and silencer pipe in the police station. 

He put signature on the seizure list, the Ext.2 wherein Ext.2(2) is his 

signature. He further proved the money, deer horn and silencer pipe as 

Material Ext.1, Material Ext.2 and Material Ext.3 respectively which 

were seen by him in the court.   

12.                  During cross examination he has stated that  he went to 

the police station at about 9-10 a.m. He further stated that the 

materials were shown to him and also asked to put signature.  

13.                   PW3 Md. Sirajul Haque in his evidence stated that about 

2/3 years ago when he was at Sootea P.S., police told him that the 

accused persons were apprehended from their houses and asked to put 

signature. This witness was declared hostile by the prosecution.  

14.                    During cross examination by prosecution he has denied 

the suggestion that in spite of knowing the fact that the accused 

persons are involved in poaching of wild animal, he has deposed 

falsely.  

15.                    During cross examination by defence he has stated that 

police did not record his statement. He further stated that police did not 

show any articles to him.  
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16.                    PW4 Arsad Ali in his evidence stated that about two years 

ago while he was going to his brother’s house,   police called him and 

asked his name and his father’s name.  

17.                  PW5 Md. Abdul Haque in his evidence stated that on the 

day of occurrence at about 11 a.m. while he was going to Masjit to 

offer nama he saw police personnel near the house of Omar Faruk. 

Police asked his name. he heard that two days before police arrested 

Arush Ali and Gaji Boro.  

18.                    In his cross examination he has stated that he does not 

know why police arrested the accused persons.  

19.                    PW6 Sri Mukesh Kumar in his evidence stated that in the 

month of September, 2011 he was posted in 201 Cobra Battaliion 

Station at 12th A.P.Bn, Jamugurihat. One day, based on a secret 

information that some rhino and deer poachers were residing in 

Bhojmari villager, on 5-9-11 at about 3:30 a.m. their team comprising 

CRPF personne and one Assam Police Head Constable Bhabesh 

Choudhury set out to No.2 Bhojmari villager and on searched the house 

of Omar Gaji they recovered one rifle silencer from his house. On 

interrogation Omar Gaji disclosed that Omar Faruk of his village was 

also involved in poaching of rhino and deer. They went to the house of 

Omar Faruk as led by Omar Gaji but they did not find Omar Faruk 

inside his house. Then they searched the house of Omar Faruk and 

recovered one deer horn and cash Rs.1,10,000.00 (Rupees one lakh 

ten thousand) only. On questioning Omar Gaji disclosed that one Araj 

Ali was also associated with them and was involved in poaching of rhino 

and deer. Then they went to the house of Araj Ali and found him in his 

house. Then they arrested Omar Gaji and Araj Ali and brought them 

along with the silencer of rifle, one deer horn and cash Rs.1,10,000.00 

and handed them over to Sootea PS.  Accordingly, O/C, Sootea PS 

prepared seizure list. Head Constable Bhabesh Choudhury lodged a 

complaint. He has proved the seizure list as Ext.2 wherein Ext.2(3) is 

his signature. He has also proved the cash Rs.1,10,000.00 containing 

70 nos. of 1000 currency note and 80 nos. of Rs.500 currency note, 

deer horn and silencer of rifle as Material Ext.1, Material Ext.2 and 
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Material Ext.3 respectively which were recovered by them on the date 

of occurrence.  

 

20.          In his cross examination he has stated that when they  

recovered the alleged deer horn from the house of Omar Faruk, they 

did not inform forest official. He further stated that on receiving secret 

information he verbally informed concerned police station to spare one 

Assam police man and accordingly Head Constable Bhabesh Choudhury 

was entrusted to assist them. He denied the defence suggestion that 

their team did not recover deer horn and silencer pipe.  He also denied 

the defence suggestion that the silencer of rifle and deer horn that they 

recovered are not real/original.  

21.               PW7 Sri Garga Narayan Borah, the investigating officer,  has 

narrated various stages of investigation conducted by him. He has 

proved the seizure list, sketch map and charge sheet as Ext.2, Ext.3 

and Ext.4 respectively wherein Ext.2(3), Ext.3(1) and Ext.4(1) are his 

signatures. He has also proved the cash amount of Rs.1,10,000.00, 

deer horn and silencer pipe as Material Ext.1, Material Exhibit 2 and 

Material Exhibit 3 respectively.  

22.     In cross examination he has stated that he did not make any 

correspondence with the Forest Department though the seized articles 

namely deer horn was seized by him. 

 

   DISCUSSION, DECISION  AND REASONS THEREOF:- 

23.              Let me appreciated the available evidence on record to decide 

the Point No.8.  

24.    In the instant case PW7 Garga Narayan Borah is the 

investigating officer who has narrated various stages of investigation 

conducted by him. Although he has proved the Material Ext.1, Material 

Ext.2 and Material Ext.3 but evidence reveals that he has prepared the 

seizure list, the Ext.2 in the police station as brought and produced by 

PW1 Bhabesh Choudhury.  

25.               PW3 Sirajul Haque, PW4 Arsad Ali and PW5 Abdul Haque have 

not supported the prosecution story in respect of seizure made vide 

Ext.2.  
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26.                     Although PW2 Chaitanya Bora has proved his signature on   

the seizure list as Ext.2(2)  and also proved Material Ext.1, Material 

Ext.2 and Material Ext.3 in the court but has specifically stated that he 

has signed the seizure list in the police station as he was asked to put 

signature by showing the materials in the police station. 

27.                  The only evidence remains before the court is PW1, the 

informant,  and PW6. There are material contradictions in respect of 

both the above witnesses regarding seizure. Although PW1 has stated 

that one silencer of rifle and one deer horn and cash Rs.1,10,000.00 

(Rupees one lakh ten thousand) was seized from the house of accused 

Omar Faruk as led by accused Omar Gaji but PW6 Mukesh Kumar has 

stated in his evidence that one rifle silencer pipe was recovered from 

the house of accused Omar Gaji and other materials i.e. one deer horn 

and cash of Rs.1,10,000.00 (Rupees one lakh ten thousand) were 

recovered from the house of Omar Faruk. If we go through the Ext.2,  

it is found that all the seized items were shown to have been recovered 

from the house of accused Omar Gaji and accused Omar Faruk. That 

apart,  police has neither examined the alleged silencer of rifle  through 

armourer nor examined the alleged deer horn through Forensic Science 

Laboratory.  They have also not brought any witness from the Forest 

Department to substantiate that the said item was of deer horn. 

28.                  So far as the evidence in respect of accused Arash Ali is 

concerned, prosecution has failed to bring any iota of evidence against 

him to connect his involvement in respect of the charge in question.  

Prosecution has failed to prove the GDE in respect of departure from 

the police station and arrival in the police station after making the 

search.  From the evidence on record it is found that PW1 and PW6 

made search in the house of the accused persons  at about 3:30 a.m. 

but surprisingly enough the FIR was lodged on the next day at                 

8:30 p.m.,  when the informant was a police personnel working in the 

same police station. Such inordinate delay is not explained either by 

PW1 or by PW7. 

 

29.                 From the above evidence on record I have found that in the 

instant case that no any independent witness has supported the 
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prosecution story. That apart, the evidence of remaining witnesses i.e. 

PW1 and PW7 are contradictory to each other in respect of seizure and 

as such their evidence are not believable to the court in absence of 

independent, reliable corroborating evidence.  

30.        In view of the above, I found that prosecution has failed to 

establish the charge U/s.51 of Wild Life(P) Act, 1972   against accused 

Omar Gaji, Arash Ali and Omar Faruk beyond all reasonable doubt.  

          O  R  D  E  R   

 

31.        In the result, accused Omar Gaji, Arash Ali and Omar Faruk  

are acquitted of the charge U/s.51 of Wild Life(P) Act, 1972   and set 

them at liberty forthwith.  

  32.                 The seized money amounting to Rs.1,10,000.00 (Rupees one 

lakh ten thousand) be returned to Omar Faruk (from whose possession 

the same was seized). The other seized items i.e. the silencer of rifle 

and deer horn be confiscated to the State as per law in due course.  

33.       Bail bonds stand cancelled. Bailor is discharged from his 

liability. 

 

34.   The case record of G.R. case No. 1887/2011 along with the case 

diary be sent back to the Court of the Ld. Chief Judicial Magistrate, 

Sonitpur,Tezpur.  

 

35.          Given under the hand and seal of this Court on this  6th day of 

March, 2017. 

 

(D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 

Dictated and corrected by me 

 

 

        ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 

 
Prosecution witnesses: 
 
       PW-1 Sri Bhabesh Choudhury, informant. 
       PW-2 Sri Chaitnya Bora 
       PW-3  Md. Sirajul Haque 

     PW-4 Md. Arsad Ali 
     PW-5 Md. Abdul Haque 
     PW-6 Sri Mukesh Kumar 
     PW-7 Sri Garga Narayan Borah 
 

Prosecution Exhibits : 

           Exhibit-1…..FIR 

Exhibit-2…  Seizure list.  

       Exhibit-3…  Sketch map.  

Exhibit-4……Charge sheet.  

 

          Material Ext.1 ..Cash Rs.1,10,000.00 

          Material Ext.2.. Deer horn.  

          Material Ext.3.. silencer of rifle.  

 
Defence Witnesses: 
 

Nil  
Defence Exhibits:  
 

Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,     
Sonitpur,Tezpur 
 
 
 
 
 
 
 
 
 
 


